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COMMISSION OF APPEALS

DECISIONS RENDERED AT THE
AUSTIN SITTING

The rlndlnzi lion Edwin nobby F J
IV Collard andD P Marr Judges

Charles S Morse Clerk

L Richardson vs the City of Dallas
from Dallas Tresspass to try title 1

Frick was properly permitted to contradict
tho consideration recited in the doed from
him to lveller 2 The evidence shovra that
land in controversy has been used a3 a pub-
lic

¬

street for more than ten years 3 It is
not requisite to a dedication to public use
that the use should continuo for any par-
ticular

¬

time If the owner by deed or other
unequivocal act or declaration manifest
the intention to set apart the property for
such public use and this has been acted on
by others it is sufficient under the authori-
ties

¬

When use alone is relied on it has
been held that sis or eifrht years of such
uninterrupted use was adequate But no
siiecific thne is held to be necessary to raiso
the presumption 22 Tex 1001 Affirmed
Hobby 1 J

David Dode vs J Knijrht ct aL from
Wichita Suit by appellant to recover
damages for tho alleged wrongful and ma¬

lic ious levying of attachments on his prop
city 1 Household and kitchen furniture
used in a restaurant beyond that which
is usod for the family is not exempt from
forced sale and attachment 50 Ter r14
2 When n party consents to an attachment
proceeding atraiust his property he can not
subsequently be heard to complain Af-
firmed

¬

Hobby P J

K S Seay et al vs Dillcr Bros from
Shacklelord Suit by defendant in error
for breach of contract by plaintiffs in error
to deliver certain cattle as per contract
1 The petition alleged SllWO damages by
reason of 473 head of cattle being
delivered later than the contract
called for and claimed damages amount-
ing

¬

to 371 for tho non delivery of
127 head Held Tho petition stated a
cause of action within the jurisdiction of
the district court 2 Where there is no
statement of facts in the record tho rule is
well settled that error in the charge will
not aflord ground for teversal if it is k
sible to sustain the verdict under tho avei
ments and any proof w hich would hac
bepn made in their support 51 Tex 454
Afnrmcd Hobby P J

T J Martin vs Burns Walker Co et
al from Mitchell 1 Judgments of a

timintt imirt nn rnllntpril nttapk ar pn- -

luUed to all of tho aboluto presumptions
T that obtain in favor of the ludsmients o

oiner domestic courts oi general jurisuic
tion Whero the cae u within the Juris-
diction

¬

of the court and no fact appears
nfiirmativply in the record sufllcieut to
dfeat jurisdiction evidence aliunde even
wheio the judgment is silent as to the pro-c- p-

or its service will not be heard to
contradict tho presumption of regularity
or to establish a fact outside of the record
for the purpose of showing that jurisdiction
ov or the IK ron did not in fact attach and
thus impeach the judgments If tho Judg-
ment

¬

itself finds and recites a valid notice
orntaion and service that controls the
balance of tho record otherwise if itrecitcs
an invalid c ration or names tho precise
character thcieof if the ludgmeut is
silent then the whole process in the record
mil be ex iniined 54 Tcr to 7 J ex

j uy 77 Tex Glfi j 2 Tho trial Judge find
glhat tne citation dv iiuuncaiion issued

on an aTidavit that tho residence of defend-
ants

¬

-- was unknown to afliant and was
1 uly executed We must presume that it
vab tn due form of law and cited each of
the two defendants comprising tho firm
Affirmed Jlarr T

Gulf Colorado and Santa Fe Railway vs
B S King from Collin Suit for injunc-
tion

¬

to restrain the levy of an execution
1 The iCition of appellant for injunction
reciied following facts That appellee In ¬

st led suit in justice court to recover 0
damages for obstructing a road bv appel-
lant

¬

cutting off appellco from his wood
land That there had been ouo mistrial of

5
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the cause our judgment for appellee which
was set aside and a new trial

counsel was set for a day certain before
tne tune set counsel ior appcuce cauea up
the case and took judgment that appellant
had a good defenso in that the obstruction
was not on a public road but a
private road and that appellee
had no land adjacent thereto that said
Judgment was procured through no fault of
appellant and that execution on said judg ¬

ment was about to be levied on its property
Held A proper case for injunction was
shown and the court erred in sustaining a
demurrer to tho petition Reversed and
remanded Collard J

H B Cotton trustee vs H S Lyter k
Co from El Paso Suit by appellant to re-
cover

¬

damages for the and re¬

moving of brick clay from his land On
tho trial the court refused to permit appel-
lant

¬

to introduce his title deeds in evidenco
because same were not filed three dajs be
foro the trial nor were certified copies
thereof and notice given Appellant then
moved to withdraw his announcement
which was refused He tlen offered to
prove his title by parol evidence which was
also refused Appellant then took a non ¬

suit and in due tiino filed a sworn motion to
set aside the non suit alleging that unless
the non suit was set aside and the cause re ¬

instated his causo of action would be barred
by limitation The motion also set out that
there was an agreement that the deed might
be road from tho records or certified copies
might be read as tho originals might be
and that counsel construed the agreement
as a waiver by counsel for appellee of tho
tiling and notice of the deeds Appellees
answered saj ing that they agreed a few
minutes before the trial that the records
might bo used as tho original deeds but
that they nevr agreed that they would
waive filing and notice of the same Held
1 The court erred in refusing to set aside
tho non suit and reinstate the cause Tho
cause was not barred by reason of the non-
suit

¬

and if same had been granted would
imve stood as if no action had ever been
taken 2 Under the the
court should have allowed appellant to
withdraw his announcement Reversed
and remanded Collard J
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Reappointed Judge
Jacksos Miss May 8 Governor Stono

reappointed Hon Thomas
the supreme couit Judge Woods

was appointed by Governor Lowry
eightecu months ago fill out the ¬

pired term Judge Arnold resigned Tho
appointment proved so satisfactory that

very recommended
as his own successor The appoint

ment is years
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Cotton Seed OH MlUs
Baltimore Md May 8 The Manu-

facturers
¬

Record this week publishes a
liit of every cotton seed oil mill in the
South giving name location and capacity
of each The report shows 1P4 mills with
capital of over --0000000 against forty
mills with capital of J3300000 in lfc90
Forty of these mills have established fer-
tilizer

¬

factories in connection with their oil
business using cotton seed rnA as a basis
lor manufacturing fertilize
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NINE HOURS

One Firm Yields to the Demand Picnic for
Colored Children at Dallas The

Oak Cliff Barbecue

Special to the Gazette
Dalias Tei May The status of tha

strike is cot materially changed since yes-
terday

¬

further than the fact that a few
more men are out at various points around
town The cable road this morning brought
in some workmen from their power house
and began placing the iron work in its
proper position in the trenches already dug
but no attempt was made to excavate more
trenches Contractor Loonie of tho Jackson
street sewer toay granted his men nine
hours as a days work at their old pay with
the that ten hours was to
be again adopted on next Tuesday in case
the nine hour system was not adopted or
other work throughout the city

This day was set apart by the directors
of the city schools for the annual picuic of
the colored school children This morning
the school headed by a band marched down
Elm street to the courthouse where cars
were in waiting to conduct them to the fair
grounds At the ground tha children had
a generally good time about 1400 being
present The street car lines carried the
children free the same as they did the
white children a week ago Tho directors
were all present and did their best to make
the day a pleasant one for their colored
charges At a late hour tha children were
brought back to the city all well pleased
with their days outing

The barbecue and musical entertainment
at Oak Cliff park for the benefit of tho
Girls co operative home has been a
great success In the mornining the Feder-
ation

¬

of Labor paraded the streets and
went in a body to the grounds Gen B F
Cablo was marshal of tho day and with
other speakers addressed tho
crowds assembled At 2 oclock a sumptu ¬

ous dinner was served and freely partaken
by all After the dinner the Dallas juvenile
minstrels gave an entertainment in th3
Park theater and tho performance will be
repeated to night The proceeds were large
and greatly appreciated by tho ladies who
have in charge the erection of the home

SUPREME COURT

linillpsrs of the Higher Court YcsterJiyi
y 4 Business Transacted

J5pcojll to the Gazette
Acsrrix Tex May 8 In tho supremi

court veioiMWing cases were creciueu
Jseal vs Mat tin fro

Brown Beckenridgo vs Milan from
Travis

Reversed and remanded Ricker Leo
Co vs Shoemaker from Dallas

Rehearing granted and caso sent to Gal-
veston

¬

City of Galveston vs Dazet from
Galveston Gulf Colorado and Santa Fo
Railway vs Xecko from Harris

Rehearing refused King and Fordtran
vs Brown from Val Verde Byars et al vs
Thomson ct al from Colorado Thomas vs
Morris from Brazos Western Union Tele-
graph

¬

Company vs Hoffman from Mont-
gomery

¬

county Western Union Telegraph
Company vs Ronsenstetter from Wash ¬

ington Dels vs Winfrec Gorman Pear-
son

¬

from Galveston
Precedence granted Arbuckle vs State

from Travis
Precedence refused Bexar County vs

Hern and Dittmar from Bexar ji
Tho last call of tho second assignirat

was made to day and tho third assignment
Will UU lilUIl Up Utilt YCUK

Attacked With a Knife
Special to the Gazette

Atlanta Tex May 8 John Bar
made an attack upon Frank Alluay
day with a knife The interventii
third party prevented a serious affqj

Tell from a Wagon and Killed
Correspondence ot tho Gazette

Holland Tex May A little sbTi rft
John Smith farmer living several mile3
east of here whilo returning home yester-
day fell from tho wagon and was run over
by wheel and died lew nours atter
wards
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